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ABSTRACT: 

The contractual relationship is originally based on the principle of independence between 

contracts, including the subcontracting agreement between the contracting authority and the 

main contractor, who in turn contracts with the subcontractor to perform part of the work 

covered by the main contract. Based on this principle, the obligation to pay the subcontractor’s 

dues lies with the main contractor, since they are the party directly bound by contract. 

However, direct payment is a legal mechanism or guarantee that allows the contracting authority 

to pay the subcontractor directly, without passing through the main contractor. The main 

objective is to protect the subcontractor from the risks of non-payment by the main contractor, 

particularly in cases of bankruptcy or delay, and to ensure the continuous progress of the project 

without interruption. 

Keywords: Direct payment; Subcontractor; Contracting authority; Subcontracting; Main 

contractor. 

 

INTRODUCTION: 

Subcontracting is a highly important legal and economic technique, as the main contractor 

resorts to it to assign part of the agreed works or services in a public contract to another 

specialized person called the subcontractor. The aim of this assignment is to benefit from the 

subcontractor’s technical and specialized expertise, in order to ensure the rapid and efficient 

completion of the project particularly in large public contracts. 

With the growing reliance on subcontracting, the need arose to provide legal and financial 

protection for the subcontractor, who often finds themselves in a vulnerable position and 

exposed to the risk of not receiving their financial dues from the main contractor, especially in 

the event of the latter’s insolvency or bankruptcy. 

This protection was recognized for the first time in Algeria with the issuance of Presidential 

Decree (02/250) on the regulation of public procurement, which established a direct link between 
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the contracting authority and the subcontractor by granting the latter the right to claim payment 

directly from the contracting authority for services performed under the subcontract, with the 

aim of protecting them from non-payment risks. However, this decree did not provide any 

definition of this right, nor specify the conditions or procedures required for its application. 

In light of the shortcomings observed during the implementation of this decree, the subcontractor 

was exposed to economic risks and lengthy administrative procedures when seeking payment for 

the obligations performed, particularly in cases where the main contractor went bankrupt or 

ceased activity. The bankruptcy of the latter could negatively affect the subcontractor. To 

address these deficiencies, Decree No. (10/236) was issued, which granted the subcontractor the 

right to claim their dues directly from the contracting authority. This right is expressly stated in 

paragraph (3) of Article (109) of the same decree, which established the principle of direct 

payment 1. 

Furthermore, Presidential Decree No. (15/247) on the regulation of public procurement and 

public service delegations 2, dated March 28, 2011, also relates to the modalities of direct 

payment to the secondary contractor 3. 

Given the widespread use of subcontracting, the diversity of its forms, and the variety of works it 

covers alongside the specific risks faced by subcontractors in collecting their payments this 

protection has imposed itself as a necessary legal mechanism. It also justifies the selection of this 

topic for research, with the aim of identifying the legal framework governing this protection, 

addressing the legal issues it raises, and keeping pace with the rapid developments in the field of 

subcontracting activities. 

Accordingly, the central research question posed is as follows: 

What is the legal framework governing the mechanism of direct payment to the 

subcontractor, and what guarantees and procedures does it entail to protect their rights in 

relation to both the main contractor and the contracting authority? 

To answer this main question, the research paper is divided into two main sections: 

• Section One: The concept of direct payment to the subcontractor and its legal basis. 

• Section Two: The legal effects arising from the implementation of the direct payment 

mechanism. 

SECTION ONE: The Concept of Direct Payment to the Subcontractor and Its Legal Basis 

In order to strengthen the legal protection of the subcontractor against the risks and difficulties 

he faces due to the non-payment of his financial dues, and with the aim of regulating 

subcontracting and maintaining its ability to perform the contracted works under the 

subcontracting agreement at the highest level, a special rule has emerged, adopted by most 

legislations including Algerian law and comparative legislations which is the recognition of 

direct payment as a mechanism to protect the subcontractor and help him overcome potential 

financial difficulties and bring them to an end. 

The study of direct payment requires examining the mechanism of direct payment itself and 

clarifying the conditions for its validity. 

First Requirement: Definition of Direct Payment 
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The mechanism of direct payment is based on the idea that the contracting authority bears the 

burden of paying the subcontractor directly. As its name suggests, it is a procedure established 

by a legislative provision, since it constitutes an exception to the principle of the relative effect 

of contracts. It allows the subcontractor to claim payment directly from the contracting authority 

for the financial dues owed to him by the main contractor, in return for the obligations he has 

fulfilled under the subcontracting agreement. 

When examining the position of the Algerian legislator regarding direct payment in 

subcontracting contracts, it is observed that the legislator addressed this issue within the 

provisions related to public contracts. Paragraph 2 of Article 143 of the Presidential Decree 

regulating public contracts and public service delegations states that:  “The approved 

subcontractor, under the aforementioned conditions, shall receive his dues directly from the 

contracting authority.” 

In addition, reference to this direct payment mechanism is made in the Ministerial Order dated 

March 28, 2011, which concerns the modalities of direct payment to the secondary contractor. 

Article 02 of that order stipulates that:  “When the services to be performed by the secondary 

contractor and their maximum amounts are specified in the contract, the latter may receive his 

dues directly from the contracting authority.” 

Furthermore, the Algerian legislator defined payment to the subcontractor in general in Article 

78 of the General Administrative Clauses Applicable to Public Works Contracts, which states:  

“The system of payment to the subcontractor refers to all the conditions and modalities that 

establish the subcontractor’s right to payment, whether from the contractor holding the public 

works contract or within the framework of the regulatory mechanisms for direct payment to the 

subcontractor, when such a mode of settlement is approved by the contracting authority.” 4 

As for the French legislator, he was the one who first introduced the system of direct payment 

and made it a means to protect the subcontractor, later developing it further. It was explicitly 

established by Decree No. 53/504 dated May 11, 1953, published in the Official Journal on May 

12, 1953, under Article 14 5. 

The French legislator reaffirmed this right through Decree No. 37/329 dated March 14, 1973, 

published in the Official Journal on March 23, 1973 6. These provisions were later incorporated 

into the Public Procurement Code before its amendment under Articles 167 and 344. However, 

direct payment remained an exception to the principle of personal performance of the contract by 

the main contractor and was subject to several strict conditions that limited its broad application. 

Consequently, subcontractors in dealings with public authorities continued to face considerable 

risks, having few means to secure their transactions. Moreover, since public administrations dealt 

only with the main contractors, subcontractors who were not paid directly could not commit to 

their share of the contract, depriving them of an effective source of financing. Finally, the 

subcontractor was deprived of guarantees in cases where the main contractor defaulted 7, 

particularly in situations of bankruptcy or cessation of activity, which negatively affected the 

subcontractor and prevented him from obtaining his financial dues 8. 

In response to these risks, the French legislator intervened through Law No. 75/1334, amended 

and supplemented 9, granting the mechanism of direct payment to the subcontractor. Article 6 of 

that law explicitly provides for it 10. The same is reaffirmed by Article L2193-11 of Ordinance 

No. 2018/1074 dated November 26, 2018, concerning the French Public Procurement Code 11. 
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From the aforementioned provisions, it becomes evident that the Algerian legislator aligns with 

the French legislator in establishing a direct relationship between the contracting authority and 

the subcontractor despite the absence of a contract between them, by granting the subcontractor 

who contributed to the execution of part of the administrative contract the mechanism of direct 

payment. 

It is also noteworthy that the French legislator did not merely provide for direct payment but 

elevated it to the level of mandatory provisions that cannot be derogated from or waived in 

advance in a subcontracting agreement. This highlights the French legislator’s concern for the 

subcontractor whose acceptance and payment conditions were approved by the contracting 

authority. 

Accordingly, Article L2193-12 of the same ordinance stipulates that:  “Direct payment is 

mandatory even if the main contractor is under judicial liquidation, receivership, or preventive 

proceedings.” 12 

Similarly, Article 7 of Law No. 75/1334 provides that:  “Any waiver of direct payment shall be 

deemed null and void.” 13 

Moreover, Article 15 of the same law14 nullifies all “clauses, conditions, or arrangements 

contrary to the provisions of this law.” 

The rationale behind these provisions is to prevent the parties to the main contract from 

excluding or limiting this right, even if the main contractor is under judicial receivership or 

liquidation. The legislator’s intent was to encourage subcontractors to enter into subcontracting 

agreements by granting them sufficient and effective protection through the mechanism of direct 

payment, which cannot be excluded or limited. Any agreement to the contrary is considered 

absolutely null and void. 

This principle has been confirmed by French jurisprudence, which held in a judgment dated 

April 19, 2017, that compliance with the direct payment procedure by the subcontractor is 

mandatory 15. Similarly, the French Council of State concluded that if the terms of the 

subcontract regarding the scope or value of the subcontracted work are not modified, neither the 

contracting authority nor the main contractor may, by means of a special amending agreement, 

reduce the subcontractor’s right to direct payment in consideration of the circumstances under 

which the subcontracted work was performed 16. 

In confirmation of this well-established trend, the Paris Administrative Court of Appeal, in a 

decision dated March 27, 2017, ruled in a dispute between Daufin Construction Métallique (an 

approved subcontractor entitled to direct payment) and the Mixed Economy Company for the 

Development of Eastern Paris (SEMAEST), which had reduced the amount of work subject to 

direct payment to Daufin Construction under a special agreement between SEMAEST and the 

main contractor Bacotra 17. 

Based on the above, the consistent criterion adopted by French administrative courts is founded 

on the mandatory nature of the subcontractor’s right to direct payment. It is a public policy rule, 

and neither the main contractor nor the contracting authority may, through any agreement, alter 

or limit the subcontractor’s right to direct payment under the pretext of adjusting to the 

circumstances under which the subcontracted services were performed. 
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Unlike the French legislator, the Algerian legislator did not explicitly address this issue despite 

its importance. However, it can be inferred from Article 3 of the Ministerial Order relating to the 

modalities of direct payment to the subcontractor that direct payment is a public policy rule. 

Thus, the parties may not agree to contravene it, whether by clause or agreement that limits, 

reduces, or exempts the contracting authority from it, since it is a guarantee granted by an 

exceptional legislative provision. Any such agreement is ineffective and does not affect the 

subcontractor’s rights. 

Accordingly, direct payment is a legal mechanism or a procedure established by law through 

which the subcontractor may claim his financial dues directly from the contracting authority for 

the works he has performed under the subcontracting agreement. It is of public order, meaning it 

cannot be waived or restricted, and any agreement to the contrary is absolutely null and void 18. 

In other words, it is a legal mechanism intended to secure the subcontractor’s financial dues by 

transferring him from a limited contractual relationship with the main contractor to a direct 

payment relationship with the contracting authority. 

To ensure this mechanism provides effective protection to the subcontractor, the legislator did 

not make it absolute but instead subjected it to specific conditions and requirements that must be 

met; otherwise, it will not be accepted. 

Second Requirement: Conditions Required for Direct Payment 

For the subcontractor to benefit from the mechanism of direct payment, several conditions must 

be met; the absence of any of them prevents the subcontractor from benefiting from it. These 

include obtaining the contracting authority’s approval of the subcontractor and the adoption of 

direct payment terms. 

The Algerian legislator, similar to the French legislator 19, set out the conditions for direct 

payment in Article 143 of Presidential Decree No. 15/247 and in Article 78 of the General 

Administrative Clauses for Public Works Contracts. From these provisions, it is clear that the 

main contractor wishing to conclude a subcontract must obtain the contracting authority’s prior 

written approval of the subcontractor and the acceptance of the subcontractor’s direct payment 

conditions. Both requirements are fundamental for the subcontractor to receive his financial dues 

directly from the contracting authority. 

First: Approval of the Subcontractor 

The approval and acceptance of the subcontractor by the contracting authority constitute a 

fundamental condition for the main contractor to engage in subcontracting and for the 

subcontractor to benefit from the mechanism of direct payment. The subcontractor must obtain 

the mandatory and written approval of the contracting authority to be paid directly by it for the 

services rendered under the subcontract. This requirement is clear from the abovementioned 

legal provisions. 

The French legislator, in Law No. 75-1334 of December 31, 1975, on subcontracting, affirmed 

the same principle. Under this law, a subcontractor who has been approved and whose payment 

terms have been accepted by the contracting authority is paid directly for the portion of the 

contract he has performed when the subcontract’s value equals or exceeds €600 including tax 
20. The same principle was reaffirmed by the Public Procurement Code 21, which also added 
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that direct payment applies to public service contracts, public works contracts, and public 

supply contracts involving installation or service provision especially those awarded by the 

defense services, including prototype manufacturing, assembly, testing, repair, maintenance, 

and intellectual services. 

However, direct payment to subcontractors applies only when the value of the subcontract is 

equal to or greater than 10% of the total value of the main contract. 

Second: Declaration of the Subcontractor 

The main contractor (the contracting party) must declare the existence of the subcontractor to 

the contracting authority either at the time of concluding the public contract or during its 

execution. 

Third: Acceptance of Direct Payment 

For the financial settlement of the subcontractor to occur enabling him to receive payment 

directly from the contracting authority the following conditions must be met: 

• The approval of the subcontractor by the contracting authority. 

• The declaration of the subcontractor. 

• The adoption by the contracting authority of the payment terms applicable to the 

subcontractor. 

The Algerian legislator stipulated this acceptance requirement in Article 143(2) of Presidential 

Decree No. 15/247, which provides:  “The choice of the subcontractor and the payment 

conditions related thereto by the contracting party must be approved by the contracting 

authority in advance and in writing.” 

The adoption of payment terms by the contracting authority is therefore no less important than 

the approval of the subcontractor itself. 

This acceptance requirement enables the contracting authority to verify the extent to which the 

financial rights and obligations of the main contractor under the original contract are reflected 

in the subcontract, such as the right to price revision, loans, commissions, installments, and 

advance payments for work actually performed. 

The purpose of the contracting authority’s acceptance of the direct payment conditions included 

in the subcontract is to ensure compatibility between the terms of the main contract and those 

of the subcontract. In other words, acceptance of the payment condition serves as a means of 

control for the contracting authority, allowing it to verify whether the relationship between the 

main contractor and the subcontractor is balanced 22. It thus guarantees fairness and equilibrium 

between both parties. 

The right of the contracting authority to approve the direct payment terms is linked to its right 

to access the subcontract itself. This right is confirmed by Article 143(3) of Presidential Decree 

No. 15/247, which obliges the main contractor to provide the contracting authority with a copy 

of the subcontract for review 23. This provision corresponds to Article 1.41(2) of the General 

Administrative Clauses for Public Works Contracts 24. 
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In France, this right is explicitly enshrined in Article 3 of the Law on Subcontracting 

(December 31, 1975) and in Article 3.6.1.2 of the General Administrative Clauses for Public 

Works Contracts, which obliges the main contractor to comply with any request by the 

contracting authority to review the subcontract. Unlike Algerian law, however, the French 

legislator does not impose this obligation automatically  it applies only upon the contracting 

authority’s request 25. 

Furthermore, French law requires the main contractor to comply with such a request within 

fifteen (15) days from the date it is made; otherwise, he faces financial penalties in the form of 

a daily fine for delay, as stipulated in Article 3.6.3 of the Order of March 30, 2021, approving 

the General Administrative Clauses for Public ICT Contracts 26. 

The approval of the subcontractor and the acceptance of payment terms by the contracting 

authority are thus essential for the subcontractor’s right to direct payment. Acceptance of direct 

payment serves as a protective mechanism for the subcontractor, guaranteeing his right to 

collect payment directly from the contracting authority for the work performed. This is 

explicitly stated in Article 1.78 of the General Administrative Clauses for Public Works 

Contracts:  “The adoption of the subcontractor’s payment terms, whether by the contractor 

holding the contract or within the framework of direct payment, constitutes a binding obligation 

on any contracting authority to ensure the effectiveness of public procurement and the 

protection of the subcontractor’s right to payment.” 

Furthermore, approval of the subcontractor serves as a protective measure for the contracting 

authority, allowing it to ensure the quality of execution of the main contract by assessing the 

subcontractor’s professional, technical, and financial capacities as demonstrated in the request 

for approval. 

However, a question arises: must both approval of the subcontractor and acceptance of direct 

payment terms by the contracting authority be fulfilled simultaneously? 

Upon reviewing the legal provisions, it is clear that only the subcontractor who has been both 

approved and whose payment terms have been accepted by the contracting authority may 

benefit from direct payment for the subcontracted works performed. Conversely, a 

subcontractor cannot claim direct payment for works executed before the contracting 

authority’s approval and acceptance. This is stipulated in Article 143(2) of Presidential Decree 

No. 15/247, corresponding to Article L2193-11 of Decree No. 2018/1074 of November 26, 

2018, on the French Public Procurement Code. 

As a result, if either of these two conditions  or both  are not met (for instance, if approval is 

granted but acceptance is not), the subcontractor loses the right to direct payment for the works 

performed. 

In line with this, French jurisprudence has consistently required the presence of both conditions 

(approval and acceptance). The French Council of State, in a decision dated May 6, 1988, ruled 

that a subcontractor who does not fulfill the direct payment condition cannot claim direct 

payment from the contracting authority. In that case, the request by the subcontractor company 

Vanesse for direct payment from the contracting authority (Municipality of Hérin) was rejected 

because Vanesse had not been submitted for approval by the main contractor (Société 

Nationale de Constructions Industrielles) which held the original contract for the construction 

of a kindergarten 27. 
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In conclusion, both the approval and acceptance conditions must be met together, as they are 

interdependent 28. Therefore, the subcontractor who has been approved and whose payment 

terms have been accepted is entitled to direct payment for the portion of the contract he has 

executed even in the event of the termination of the subcontract. This rule applies in favor of 

the subcontractor for all work performed prior to termination 29. 

Fourth: Limits of Subcontracting 

The law generally sets a maximum percentage that the value of subcontracting may not exceed 

relative to the total amount of the main contract. The Algerian legislator, in the Public 

Procurement Law and the Ministerial Order on the modalities of direct payment to 

subcontractors 30, explicitly established this limitation in Article 2, which sets out the following 

key conditions: 

1. The subcontractor benefits from the financial protection of the direct payment system only if 

the subcontracted works and their maximum amounts are specified in the public contract. 

2. The direct payment mechanism does not apply to all public contracts. It is limited to 

subcontracts whose value does not exceed 40% of the total contract value when the 

subcontractor is national, and 30% when the subcontractor is foreign. Therefore, if the value 

of the subcontract exceeds 40% (or 30%), the subcontractor loses the right to direct 

payment. 

3. The direct payment terms must be included in the tender specifications, as confirmed by 

Article 95 of Decree No. 15/275, which stipulates that the conditions for subcontracting and 

its approval must be part of the mandatory data included in the request for tenders. 

Third Requirement: Procedural Steps for Obtaining Direct Payment 

We have previously concluded that the subcontractor benefits from the right to direct payment 

once the above-mentioned conditions are met. If we accept the necessity of these conditions, 

what procedures must be followed for the subcontractor to obtain acceptance of the direct 

payment clause? Who is responsible for submitting the request to accept direct payment? To 

whom is this request addressed? And when should the request be submitted? 

To answer these questions, we will address the party that initiates the request for acceptance, the 

authority competent to grant acceptance, and the deadline for submitting the request. 

First: The person responsible for submitting the direct payment request 

The General Administrative Clauses applicable to Public Works Contracts regulates the 

procedures for submitting the request to accept the subcontractor’s direct payment terms in 

Article 5.78, which states: “Within the framework of direct payment to the subcontractor by the 

contracting authority, the concerned subcontractor must submit: a request for approval of direct 

payment …” 31. The Ministerial Order dated March 28, 2011 concerning the modalities of 

direct payment likewise provides in Article 3 that the obligation to initiate the request to accept 

the direct payment terms lies with the subcontractor, since he is contractually linked with the 

main contractor and is also responsible for performing the subcontract. 

The Algerian legislator acted properly by allowing the subcontractor to submit the direct 

payment request, as the latter has a vested interest in concluding the subcontract. Moreover, 
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had the obligation to submit the acceptance been assigned to the main contractor, the latter 

might have acted abusively, for example by deliberately delaying the submission. 

Second: The person competent to accept the direct payment terms 

Article 5.78 of the General Administrative Clauses applicable to Public Works Contracts states:  

“… the concerned subcontractor must submit: a request for approval of direct payment to the 

contractor holding the contract, against acknowledgement of receipt…”. 

Article 3 of the aforementioned Ministerial Order likewise provides: “The secondary contractor 

must submit to the holder of the contract a request for approval of direct payment against a 

receipt.” 

From these provisions, we observe that the Algerian legislator has identified the person 

competent and responsible for accepting the direct payment terms—namely, the main 

contractor, to whom the subcontractor must address the request for acceptance of direct 

payment. 

Upon receiving the request, the main contractor examines and reviews it to verify its 

conformity with the works to be performed by the subcontractor, approves it, and prepares a 

statement of account which he forwards to the contracting authority. He must expressly state 

his position on this request  full approval, partial approval, or reasoned refusal  within 20 days 

from the date of receipt of the direct payment request 32. 

If this period lapses without the main contractor expressly stating his position  approval or 

reasoned refusal  the Algerian legislator imposes a sanction on the main contractor: silence is 

deemed implicit approval. This is provided in Article 4 of the Ministerial Order: if the main 

contractor does not expressly respond  by approval or reasoned refusal  within the 20-day legal 

period from the date of receipt, this constitutes implicit approval of the request 33. The same is 

confirmed by Article 6.78 of the General Administrative Clauses applicable to Public Works 

Contracts 34. 

This approach is also confirmed by legislation35 and French jurisprudence, which consider that 

the main contractor’s silence  failing to approve or refuse the direct payment request within 

fifteen (15) days from the date of receipt  constitutes implicit acceptance 36. They further 

consider that a refusal expressed by the main contractor after the 15-day period cannot 

constitute a reasonable refusal, and the contracting authority cannot base its rejection of the 

amounts claimed by the subcontractor on the main contractor’s objection formulated after the 

expiry of the aforementioned fifteen (15) days, since silence in this case amounts to implicit 

acceptance 37. 

Accordingly, the Algerian legislator  similar to French legislation and jurisprudence  considers 

that a main contractor who fails to express refusal or acceptance within the legally prescribed 

period has implicitly and definitively accepted the request, and the subcontractor then has the 

right to receive payment directly from the contracting authority for the works performed. 

Note that the main contractor must justify any decision of refusal, objection, or reservations 38, 

and the grounds must be technical (e.g., poor execution, substandard performance, or the 

subcontractor’s inability to complete all assigned works) or financial (e.g., disagreement over the 

valuation of the work performed). When the subcontract price is determined on the basis of a 

schedule of rates and the contract value is thus not fixed, reference is made to the principles 
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established by the contracting authority for valuing works  the value without which no contract 

can be concluded  so the notional (work or obligation) value must be taken into account. In such 

cases, an expert may be engaged to estimate the value of the work 39. 

When the main contractor gives full or partial approval of the direct payment terms, he must 

notify the contracting authority thereof 40, sending a copy of his approval together with the 

statement of account for the subcontractor indicating the value of the works performed under 

the subcontract and the invoices sent to him by the subcontractor. He keeps a copy in his 

records, then signs the original invoice and sends it to the contracting authority, confirming the 

works performed by the subcontractor 41, attaching the subcontractor’s invoice evidencing the 

works performed by the main contractor himself 42, along with a payment order for the amount 

specified in these documents. The contracting authority then deducts this amount from the sums 

due to the main contractor 43. The contracting authority has the right to verify the accuracy of 

the data contained in the subcontractor’s invoice, and thus pays the dues of the approved 

subcontractor whose payment terms have been accepted. 

Accordingly, the contracting authority must pay the amounts due directly to the approved 

subcontractor  whose payment terms have been accepted  once it is notified by the main 

contractor that he has lawfully received the direct payment request and approved it, expressly 

or implicitly, within the 30-day period set out in Article 122 of Presidential Decree No. 15-247. 

The contracting authority’s obligation to disburse installments to the subcontractor runs from 

the date of receipt of the main contractor’s acceptance or refusal of the direct payment request, 

or from the expiry of 20 days without any response from the main contractor 44. 

If the contracting authority fails to respect the legal time limit for paying the subcontractor 

directly  30 days from the main contractor’s explicit or implicit approval  the subcontractor is 

entitled to late-payment interest 45, which mitigates and compensates for the damages caused by 

late payment by the contracting authority beyond the prescribed date 46. 

In addition to the above-mentioned obligation on the subcontractor to submit the direct 

payment request to the main contractor, the Algerian legislator also obliges the subcontractor to 

send to the contracting authority the same direct payment request submitted to the main 

contractor, accompanied by the interim payment or final account settlement, the supporting 

invoices and statements proving the value of the services performed by him, together with the 

acknowledgement of receipt or the postal notice showing that the envelope was refused or not 

claimed, proving that the main contractor actually received the request for approval of direct 

payment 47. 

For its part, upon receiving the direct payment request and the invoices/statements, the 

contracting authority must inform the main contractor without delay, by sending him copies of 

these invoices and statements 48. Although the main contractor may already have been notified 

of the invoices, the purpose of re-sending them by the contracting authority may be 

confirmatory in nature 49. 

Therefore, a direct request addressed only to the contracting authority cannot be accepted 

without proof that the main contractor had been notified beforehand 50. Likewise, any direct 

payment request not simultaneously addressed to the contracting authority, or without 

supporting documents, is inadmissible 51. 
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If the subcontractor fails to send a copy of the direct payment request to the contracting 

authority, accompanied by the supporting invoices and the acknowledgement of receipt proving 

submission to the main contractor within twenty (20) days, even though he did submit the 

request to the main contractor  who then refrained from granting approval or giving a reasoned 

refusal  the subcontractor forfeits his right to obtain payment directly from the contracting 

authority for the sums arising from performance of the subcontract, once the contracting 

authority has paid the full amount to the main contractor; in such a case, the contracting 

authority is not considered to have committed any fault. 

Thus, the approved subcontractor whose payment terms have been accepted is deprived of the 

benefit of direct payment if the contracting authority is not informed in due time of the direct 

payment request. The subcontractor must therefore ensure compliance with the required 

procedures to be able to claim direct payment for his services. 

uIt is worth noting that the Algerian legislator did not address the time limit for submitting the 

request to accept direct payment to the subcontractor; it addressed only the time limit for the 

request for approval. However, since acceptance of direct payment proceeds in parallel with 

approval of the subcontractor, the request to accept direct payment should likewise be 

submitted either at bid submission or during performance of the main contract. 

Accordingly, if the request for acceptance is submitted at bid submission, it is presumed that 

the subcontract has not yet been signed by the two parties (the subcontractor and the main 

contractor). In this case, acceptance of direct payment is provided within the main contract 

itself, on condition that the subcontract subsequently includes the terms specified by law. 

If, however, the request for acceptance is submitted during performance of the main contract, it 

follows the same procedures applicable to approval of the subcontractor, provided the request is 

issued by the main contractor himself. 

Third: The authority competent to make the direct payment 

From reading Presidential Decree 15/275 and the Ministerial Order on the modalities of direct 

payment to the subcontractor, it appears that the authority responsible for direct payment is the 

contracting authority, which pays directly the approved subcontractor whose payment terms 

have been accepted, for the works performed under the subcontract. The value paid directly by 

the contracting authority to the subcontractor is deducted from the sums due to the main 

contractor, and may not exceed those sums. 

The French legislator52 agrees with the Algerian legislator in assigning responsibility for 

payment for the services performed by the approved subcontractor  whose payment terms have 

been accepted  to the contracting authority. This was affirmed by French jurisprudence in a 

Council of State decision dated September 18, 2019, which held: “The obligation to pay for the 

services performed by the approved subcontractor whose payment terms have been accepted 

lies with the contracting authority. In the event of a dispute over the amounts due, the 

subcontractor may bring before the administrative judge  if the main contract is administrative  

an action for direct payment, the purpose of which is to obtain the sums he considers due to 

him” 53. 

Section Two: The Legal Effects Resulting from Direct Payment 
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The mechanism of direct payment entails several legal consequences arising from the tripartite 

relationship between the subcontractor, the main contractor, and the contracting authority. These 

consequences are explained in detail as follows: 

First Requirement: The Direct Relationship between the Subcontractor and the 

Contracting Authority 

As a general rule in public works contracts, the subcontractor has no direct legal relationship 

with the contracting authority, since he is not bound by any contract with it. The relationship 

between the two is mediated by the main contractor. 

According to this principle, the subcontractor was prohibited from receiving any financial 

payment directly from the contracting authority; instead, he had to turn to the main contractor to 

collect his dues for the work performed under the subcontract. 

In reality, this general principle remained in effect until the year 2000, specifically before the 

issuance of Presidential Decree No. 02/252 regulating public procurement 54. Upon the 

promulgation of this decree, a direct procedural channel was established between the contracting 

authority and the subcontractor for the purpose of financial payment. Since then, the approved 

subcontractor, whose payment terms have been accepted, has been granted the right to claim his 

financial dues directly from the contracting authority, after obtaining the approval of the main 

contractor. 

Therefore, the aforementioned decree was the first Algerian regulation to establish a direct legal 

relationship between the subcontractor and the contracting authority. 

This right was later confirmed by subsequent legal texts, most recently by Executive Decree No. 

21/219, which approved the General Administrative Clauses Applicable to Public Works 

Contracts. Article 78 of that decree explicitly provides:  “The system of payment to the 

subcontractor refers to all the conditions and procedures that establish the subcontractor’s right 

to payment, whether by the contractor holding the public works contract or within the framework 

of the regulatory mechanisms for direct payment to the subcontractor, when this type of 

settlement is approved by the contracting authority.” 

Accordingly, by granting the subcontractor the right to direct payment, the law has created a 

direct legal relationship between the subcontractor and the contracting authority—a relationship 

based on legal provisions rather than contractual terms. It is, therefore, a legal relationship 

limited solely to the payment of financial dues, and it does not in any way constitute a 

contractual relationship. 

Moreover, the main purpose of direct payment is to discharge the contracting authority’s 

obligation toward the main contractor by the amount paid to the subcontractor. When the 

contracting authority pays the subcontractor directly, that amount is considered as having been 

paid on behalf of the main contractor and deducted from the latter’s total dues. 

Second Requirement: The Relationship between the Subcontractor and the Main 

Contractor 

The direct payment mechanism leads to a modification in the financial liability of the main 

contractor (the contracting party) toward both the subcontractor and the contracting authority. 
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The main contractor’s obligation to pay the subcontractor’s remuneration is extinguished to the 

extent of the amount paid by the contracting authority directly to the subcontractor. The sum 

paid directly to the subcontractor is deducted from the total dues owed by the contracting 

authority to the main contractor. 

However, despite the system of direct payment, the main contractor remains solely responsible 

before the contracting authority for the execution of the public contract and for all acts 

committed by the subcontractor. His liability and contractual obligations are not discharged by 

direct payment, particularly concerning warranty and liability for defects. 

This principle was explicitly affirmed by the Algerian legislator in Article 141 of Presidential 

Decree No. 15/247, regulating public procurement and public service delegations, which states: 

“The contracting party remains solely responsible before the contracting authority for the 

execution of the portion of the contract that has been subcontracted.” 

In the same context, Article 41 of the General Administrative Clauses applicable to Public 

Works Contracts provides:  “  Subcontracting’ means the process through which the contractor  

either individually or within a temporary consortium of enterprises  entrusts, under a subcontract 

and under his full responsibility, part of the performance of the contract…” 

This liability results from the principle of personal performance of the contract, which continues 

to govern the relationship between the contracting authority and the main contractor. Authorized 

subcontracting does not substitute the subcontractor for the main contractor 55 and does not 

create any contractual relationship between the subcontractor and the contracting authority. The 

contractual relationship remains exclusively between the latter and the main contractor, derived 

from the public contract.56 

Consequently, the main contractor remains liable toward the contracting authority for any acts of 

omission or negligence committed by the subcontractor in the performance of the subcontract    

such as non-performance, delay, defective execution, financial insolvency, or technical failure    

given the absence of any contractual link between the subcontractor and the contracting authority 

on the one hand, and the fact that the main contract is executed under his supervision on the 

other 57. 

Furthermore, the main contractor alone has the right to claim the entitlements arising from the 

main public works contract, even for the works executed by the subcontractor 58. 

This principle has also been affirmed by both law and French jurisprudence, which confirmed 

the continuing personal liability of the main contractor toward the contracting authority in cases 

of authorized subcontracting even for the portion of the works carried out by the subcontractor 
59. 

As a result, neither the administration nor the main contractor may invoke the terms of the 

subcontract to evade their respective obligations. Authorized subcontracting produces no effect 

on their mutual relationship unless otherwise provided by law. The main contractor’s liability 

toward the contracting authority remains, even if not expressly stated in the contract, unless there 

exists a specific contractual clause providing otherwise 60. 

Third Requirement: Priority of the Subcontractor over the Main Contractor’s Creditors 
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Under Algerian legislation, as previously explained, Presidential Decree No. 15/247 on public 

procurement grants the subcontractor the right to claim payment directly from the contracting 

authority for the work performed under the subcontract. 

The Algerian legislator has limited the right of direct payment exclusively to the subcontractor, 

to the exclusion of all other creditors of the main contractor. This system effectively establishes a 

form of legal privilege in favor of the subcontractor, granting him priority in recovering his 

financial dues over all other creditors whether preferential or ordinary of the main contractor. 

However, this privilege does not extend to the entire financial estate of the main contractor; it is 

limited to a specific debt, namely the amount corresponding to the value of the works performed 

by the approved subcontractor whose direct payment terms have been accepted under the 

subcontract agreement. 

Furthermore, the privilege granted to the subcontractor arises only in respect of a non-

transferable debt, meaning that the receivable in question has not been previously pledged or 

assigned to another party 61. 

Since Law No. 15/247 requires the approval of the contracting authority and its acceptance of the 

direct payment terms as a prerequisite for the subcontractor to benefit from direct payment, the 

fulfillment of these conditions effectively results in the transfer of a portion of the main 

contractor’s receivables to the subcontractor but only to the extent of the subcontracted portion. 

Consequently, the receivables owed to the main contractor by the contracting authority become 

non-transferable up to the amount of the subcontractor’s claim, which must not exceed 40% of 

the total contract value. This rule is confirmed by the Ministerial Order of March 28, 2011, in its 

Article 2 62, which obliges the main contractor not to pledge or assign the portion of his 

receivables corresponding to the subcontracted works that do not exceed 40%. 

Accordingly, the Algerian legislator provides protection to the approved subcontractor whose 

direct payment terms have been accepted, as provided in Article 145(11) of Presidential Decree 

No. 15/247, concerning payment for the works he has executed. 

To reinforce this protection, Article 2.83 of Executive Decree No. 21/219, approving the General 

Administrative Clauses for Public Works Contracts, explicitly stipulates:  “The contractor 

holding a public works contract may not pledge or assign receivables related to the portion of the 

contract subject to subcontracting for which the subcontractor benefits from the right of direct 

payment.” 

If the main contractor nevertheless pledges the receivables due to him from the contracting 

authority  including the portion corresponding to the subcontracted works  such a pledge, even if 

made before financial institutions or the Public Procurement Guarantee Fund for financing the 

main contract 63, does not grant the pledgee priority over the subcontractor. This is because the 

Algerian legislator grants the subcontractor a privileged right over all the main contractor’s 

creditors. 

If the main contract is pledged in its entirety, including the subcontracted portion, the main 

contractor must reduce the scope of the pledge to cover only the part of the works he performs 

personally. The subcontracted works are excluded from the pledge whenever the approval and 

acceptance of direct payment precede the pledge of the main contract 64. 
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Conversely, if the main contract has been wholly pledged before the contracting authority’s 

acceptance of direct payment, the authority cannot authorize direct payment to the subcontractor 

or reduce the value of the pledged debt by the value of the subcontracted works. In this case, the 

subcontractor loses the right to benefit from the direct payment system 65. 

Similarly, if the main contractor pledges the entire main contract before entering into a 

subcontract, he cannot subsequently subcontract a portion of a pledged contract. This principle is 

expressly established in Article 2.83 of Executive Decree No. 21/219 approving the General 

Administrative Clauses for Public Works Contracts. 

The stance adopted by the Algerian legislator has had a tangible effect, as it organizes the 

relationships among all parties involved in subcontracting, establishes essential procedural 

requirements such as approval and acceptance, prohibits the pledge or assignment of the main 

contract, and ensures that the subcontractor enjoys a preferential right over all the main 

contractor’s creditors whether preferential or ordinary for the recovery of his dues. 

When the main contractor engages several subcontractors to execute parts of the main contract, 

all such subcontractors enjoy a privilege over the main contractor’s receivables, within the limits 

of the value of the works each has performed. 

However, the question arises: how should disputes be resolved in cases of competition between 

multiple subcontractors holding preferential rights? 

A segment of French doctrine considers that the claims of subcontractors are independent of one 

another and proposes priority based on the date of filing  that is, the subcontractor who brings his 

claim first enjoys precedence over the others 66. 

In contrast, French jurisprudence has adopted a different approach, placing all subcontractors 

who have entered into agreements with the main contractor on equal footing and distributing the 

main contractor’s receivable among them proportionally, according to the size of each claim. 

Thus, no subcontractor is granted priority over others, as there is no specific legal provision 

contrary to the general principles of civil law 67. 

From the foregoing, it is evident that the direct payment system grants the subcontractor a 

preferential right over the sums due to him for the works performed under the subcontract. All 

subcontractors who have been approved by the contracting authority and whose direct payment 

terms have been accepted share this privilege equally, and the main contractor’s receivables are 

distributed among them pro rata, according to the value of their respective claims. 

A specific question arises regarding the authority competent to resolve the dispute that may arise 

during the implementation of direct payment. 

Judicial jurisdiction varies according to the judicial system in force. In Algeria, a dual judicial 

system is applied, where there is ordinary justice competent to hear disputes arising between 

individuals, and administrative justice competent to hear disputes in which the State, the wilaya, 

the municipality, or one of the public institutions of an administrative nature is a party. 

In the case of a subcontract executed within a public works contract, three distinct relationships 

exist between the contracting authority, the main contractor, and the subcontractor. This structure 

makes it difficult to determine jurisdiction for disputes arising among these parties. The 

difficulty stems from the fact that the main contract between the contracting authority and the 
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main contractor is an administrative contract, whereas the subcontract between the main 

contractor and the subcontractor is a civil contract governed by private law. 

Accordingly, disputes and claims arising between the subcontractor and the main contractor fall 

within the jurisdiction of the ordinary courts, as they pertain to the performance of the 

subcontract, which is governed by civil law. Whether the dispute involves the execution of the 

subcontract or liability claims initiated by third parties, the relationship between the main 

contractor and his subcontractors always falls within the competence of the ordinary judiciary68. 

Conversely, disputes concerning the main public works contract, where the contracting authority 

is a public legal entity or a publicly authorized body engaged in executing a project financed by 

public funds, fall under the competence of the administrative judiciary 69. Therefore, jurisdiction 

depends on the nature of the parties involved, an approach known as the organic criterion for 

determining judicial competence. 

However, the issue that arises concerns disputes between the contracting authority and the 

approved subcontractor, whose payment terms have been accepted, resulting from the direct 

payment mechanism, which establishes a direct legal relationship between the two. 

Referring to French jurisprudence, it appears that disputes arising from direct payment 

mechanisms granted to subcontractors  when all legal conditions are met  fall within the 

jurisdiction of the administrative courts, provided that the main contract between the contracting 

authority and the main contractor is an administrative contract. 

The Administrative Court of France has ruled that it is competent to hear cases filed by 

subcontractors in public works contracts seeking direct payment from the contracting authority 

for the work they have performed 70. It also ruled that the obligation to pay for the services 

provided by an approved subcontractor  whose payment terms have been accepted  rests with the 

contracting authority. In case of dispute over the amount due, the subcontractor may file a direct 

payment claim before the administrative judge, not to pursue tort liability, but to obtain the 

amounts he deems owed to him 71. 

This position was also adopted by the French Court of Cassation in its judgment of May 14, 

1984, which held that disputes involving the financial claims of subcontractors for work 

performed under public contracts, as well as for compensation for damages arising during the 

execution of their portion of the contract, fall within the jurisdiction of the administrative courts 
72. 

The Administrative Court of Lyon reached the same conclusion, ruling that: “Disputes relating to 

direct payment to the subcontractor by the contracting authority for the price of works concern 

the execution of the public works contract and therefore fall within administrative jurisdiction.” 
73 

Based on these rulings, it is clear that disputes between subcontractors and contracting 

authorities arising from the direct payment mechanism fall exclusively under administrative 

jurisdiction. The administrative courts retain competence over all matters relating to financial 

claims of approved subcontractors whose payment terms have been accepted, concerning the 

execution of a portion of the main public contract. The determining factor for administrative 

jurisdiction, therefore, lies in the nature of the main contract, which must be administrative in 

character. 
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CONCLUSION: 

Through our study of the topic Direct Payment in the Subcontracting Contract: A Guarantee for 

the Subcontractor’s Rights and Protection from the Risks of Work Suspension, we reached a set 

of findings summarized as follows: 

1. Direct payment is an exceptional procedure that allows the subcontractor to receive their 

financial dues directly from the contracting authority instead of being paid by the main 

contractor. 

2. Direct payment is a mechanism that strengthens and reinforces the protection of the 

subcontractor against the risks of non-payment, by anticipating circumstances that may 

prevent the subcontractor from receiving their dues such as the bankruptcy or cessation of the 

main contractor’s activity which may lead the subcontractor to suspend the execution of the 

assigned works, as they would be unable to pay their workers or suppliers. Accordingly, the 

legal framework of direct payment is built on incentive mechanisms designed to encourage 

subcontractors to conclude subcontracting agreements in accordance with the applicable rules 

and regulations. 

3. Direct payment transfers the right of claim from the main contractor to the subcontractor, but 

only within the limits of the amount agreed upon between the subcontractor and the main 

contractor and within the limits of the main contractor’s dues with the contracting authority. 

4. The amount due to the subcontractor through the direct payment mechanism is deducted from 

the total amount owed to the main contractor. 

5. The direct payment mechanism is a strong guarantee activated based on specific legal 

conditions and procedures set by public procurement laws. These include the contracting 

authority’s approval of the subcontract and its payment terms, the stipulation that the amount 

to be paid by the contracting authority must be specified in the contract or its annexed 

documents, and the obligation of the subcontractor to submit a direct payment request 

accompanied by documents such as invoices, work statements, and receipts of delivery, 

among others. 

6. The direct payment mechanism protects the subcontractor’s rights and shields them from the 

risks of delay, abuse, or bankruptcy of the main contractor, thereby ensuring that they receive 

their payment. 

7. The direct payment mechanism contributes to encouraging small and medium-sized 

enterprises, as subcontractors, to participate in executing large-scale projects, thereby 

supporting economic specialization and accelerating the completion of public contracts with 

high efficiency and quality. 

8. The direct payment mechanism represents a balance point between the requirements of 

executing major projects and the need to secure the rights of all parties involved in the 

contractual process. 
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